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Introduction 
 
One of the interesting boundaries in the law of nonprofit organisations is that where a court will  
intervene in a dispute concerning members of a  voluntary organisation.1 The common law has 
traditionally been reluctant to provide a forum for disputing members of an association and adopts a 
basic policy of encouraging members to settle their disputes through the association’s own governance 
system. The rationales offered for this approach are a reluctance to interfere in private domestic bodies 
thereby infringing on the freedom of association, the perceived trivial nature of the issues, a lack of 
appropriate or effective judicial remedies and a possible opening of the floodgates of litigation.2 This is 
to be contrasted with the common law policy of voluntary association for profit such as a business 
partnership where the courts have less hesitation in resolving disputes between partners.3 There is 
increasing judicial activity where a voluntary association dispute involves economic or property issues 
which have a commercial nature such as the trade union, professional association or remunerated 
sporting association.4  A broad policy justification could be that such “commercial” associations share 
more in common with business associations and their disputes, so justifying judicial intervention. 
 
Nonprofit organisations are performing increasingly important social and economic functions that have 
pushed aside last century’s gentlemen’s clubs, where some important common law was generated.5 
Community welfare organisations and charitable associations such as schools, hospitals and health care 
providers have always played an important role and now are being strategically integrated into the 
social welfare infrastructure of the State. Nonprofit welfare services amount to $4,213.4 million, 
accounting for nearly 50 percent of direct expenditure on Australian community welfare.6 There are 
now more than 100,000 incorporated associations, about 10,000 nonprofit companies, and an unknown 
number of  charitable trusts and unincorporated associations some of which engage volunteers for 
 
1 The classic Australian statement is contained in the High Court case Cameron v Hogan (1934) 51 CLR 358 at 
370-1. 
2 Note, “Judicial Control of Actions of Private Associations”, Harvard Law Review, Vol 76, 163, 983 at 990. 
3 K L Fletcher, Law of Partnership in Australia and New Zealand, 7th ed, LBC Information Services, 1996, 
chapters 4 and 7, where the fiduciary relationship between the partners and the Partnership Act dissolution provisions permit 
the Courts to intervene in internal partnership disputes. There are even wider corporate law provisions for closely held 
companies such as s 246AA Corporations Law. See also K L Fletcher, “Expulsion from a Partnership: Natural Justice, 
Multiple Expulsions and Alternative Remedies”, Current Commercial Law, Vol. 6, No. 1 , May 1998. 
4 For example, sporting economic interests, Buckley v Tutty (1971) 125 CLR 353 and Adamson v West Perth 
Football Club Inc (1980) 27 ALR 475; property interests, Rendall-Short v Grier [1980] Qd R 100 and Stevens v Keogh 
(1946) 72 CLR 1; trades unions, Roper v Collingride [1935] St. R. Qd. 1 and trade associations Harbottle Brown & Co Pty 
Ltd v Halstead [1968] 3 NSWR 493. 
5 For example, Re St James’s Club (1852) 2 De G M & G 383; Todd v Emly (1841) 7 M&W 427; Dawkins v 
Antrobus (1881) 17 Ch. D. 615 and Wise v Perpetual Trustee Co Ltd [1903] AC 139. 
6 Australian Bureau of Statistics, Community Service, Cat. No. 8696.0, February, 1998. 
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nearly 500 million hours of service.7 Australia’s nonprofit sector as a whole employs about 13 percent 
of private sector employees and spends $43 billion in operating expenditure.8 Sporting clubs are now a 
major economic force nationally in the entertainment market and locally through their social activities 
organised around gaming machines.9 
 
The measurement of  voluntary associational activity in economic terms can obscure the emotional and 
social significance of voluntary associations for ordinary Australians. While Australians have a variety 
of motives for participating and contributing to such organisations, it is in the broadest sense for many,  
an emotional, rather than a financial decision.10 Australian society is changing with many seeking an 
investment of emotional energy and self identity outside the family by joining associations which 
provide amongst other things a sense of belonging, companionship, self worth, identity and a fulfilling 
purpose in life.11 Whilst it is recognised that there may be indirect financial benefits of belonging to 
and participating in  voluntary associations, it is suggested that the emotional investment in search of 
emotional rather than financial reward, is the dominant motivation. The growing exceptions are those 
parts of the  sector that are in transition to “for profit” forms such as many sporting codes and tertiary 
health services.12 
 
Given the extent of an emotional, rather than financial investment, it is not surprising that internal 
disputes in such voluntary nonprofit organisations have a reputation for producing very personal and 
spiteful conflicts. When association membership is driven by emotional commitment to a cause, rather 
than the bottom line of a financial investment, simple economic rationality can fail to have cogent 
explanatory power for members who want vindication regardless of any financial or personal cost to 
themselves or others. When Chaffee declared in the oft repeated quotation that, “[t]he bitterness of a 
dispute is apt to be inversely proportionate to the area of conflict”,13 he captured the sense of a 
 
7 CT Huntley, “A Century of Incorporated Associations in Western Australia 1896-1996", School of Business Law 
Working Paper Series, Curtin University, No. 96.05, October, 1996; Australian Bureau of Statistics, Voluntary Work in 
Australia, Cat. No. 4440.0, 7 September, 1995. 
8 M Lyons & S Hocking, Australia’s Nonprofit Sector: Some Preliminary Data, Australian Nonprofit Data Project, 
UTS, Sydney, June 1998. 
9 For example, in Queensland Gaming Machine Clubs had a turnover of $3.51 Billion in 1996-7, Queensland 
Gaming Commission, Annual Report, 1997, Brisbane, p 12. 
10 Unlike a partnership or company, there is no capital investment that can be redeemed or transferred. Membership 
in a nonprofit association cannot be transferred or “cashed in” on termination of membership. 
11 E Cox, A Truly Civil Society, Boyer Lectures, 1995, ABC, Sydney . 
12 For example the recent rise of for profit sporting clubs, conversion of nonprofit hospitals to for profit hospitals 
and commercial contracting in such areas as employment services. 
13 Z Chaffee, “The Internal Affairs of Associations Not For Profit” Harvard Law Review, Vol. 43, No. 7, 1930 at p 
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dispassionate onlooker with little emotional investment in the voluntary association. Government 
officers who administer Acts dealing with incorporated associations relate remarkably similar stories 
about the bitterness of internal disputes over seemingly trivial issues and their powerlessness to meet 
the public’s expectations of  justice14. Recent history in Queensland has revealed crimes including two 
murders being directly surrounded by the events of voluntary association disputes.15  More commonly,  
the  typical member with a grievance presents with a lengthy litany of  procedural injustices,  
illustrating  an underlying breakdown of relationships, trust and confidence between the parties. The 
member’s focus is on the concrete breaches of procedures, rather than the underlying relationship 
issues. It often becomes a dispute about the process of the dispute with sight being lost of the initial 
grievance. Craving vindication, the member desires a third party who will uncover the ‘truth’ and 
declare the other party to be an ‘arrogant power drunk association criminal’. Preoccupation  with 
victory overshadows resolving the underlying matters which are causing the tension and rebuilding 
trust and confidence. When disputes become intense personal crusades, the stress and personal anxiety 
levels of those involved and drawn into the dispute often become overwhelming. In Queensland, 
Association Incorporation Departmental officers recount being present at several incorporated 
association meetings where a disputing member was so stressed that the member suffered a seizure or 
heart attack and later died.  
 
This state of affairs has not gone unnoticed by academics who have addressed the issue in a number of 
ways. Fletcher has argued that the common law’s development of declaratory  relief overcomes the 
jurisdictional issues which some judges have relied upon to dismiss matters involving internal disputes 
in voluntary associations.16 He concludes that “[j]udicial discretion, not jurisdictional limitations, will 
determine the extent of judicial intervention in the internal affairs of associations.”17 Some have warned 
courts to keep out of most types of voluntary association internal disputes as a matter of public policy.18 
Others have argued for the State to intervene by statute  and direct the judiciary to provide a forum for 
 
993. 
14 This was related to the author during conversations with officers administering Incorporation Association 
legislation in Queensland, New South Wales, Victoria and South Australia. 
15 M Oberhardt, “Charity Worker on Kill Charge”, The Courier Mail, Friday, March 20, 1998, p 5; M Fynes-
Clinton, “Who Killed Kathleen?”, The Courier Mail, Saturday, March 7, 1998, p 21. 
16K L Fletcher, The Law Relating to Non-Profit Associations in Australia and New Zealand, Law Book Company, 
Sydney, 1986 at 79-91. 
17 Id, at p 91. 
18 A C Holden, “Judicial Control of Voluntary Associations”, New Zealand Universities Law Review, Vol 4, 1971, 
343 and Chaffee, op cit. 
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the hearing of internal disputes.19 Although most disputes do not involve serious personal financial 
issues for the parties, they do involve important emotional issues striking at the heart of their self-
identity, self-worth and sense of justice worthy of State interest. In 1977, Deirde O’Connor paraphrased 
Justice Wotten20 calling for a reassessment of the State’s lack of action on the matter, 
 
“If the judicial system stands aloof from these and other questions, a vast and growing sector of 
the lives of people in affluent society will be in legal no-man’s land in which disputes are 
settled, not in accordance with justice and the fulfilment of deliberately undertaken obligations, 
but potentially by deceit, craftiness, arrogant disregard of rights and many other means which 
poison the institutions in which they exist and destroy the trust between members.”21 
 
The common law’s implication that voluntary association disputes are better accommodated within the 
domestic structures of the private association, rather than the formal courts,  appears to have been 
overlooked by those who wish for the State to allow access to its formal judicial dispute resolution 
system. These views pay little attention to the possibilities of voluntary associations providing better 
internal mechanisms for resolving disputes or accessing other external non-judicial facilities which 
might assist the resolution of disputes. There is no longer a “no man’s land” between the courts and 
internal disputation resolution with the recent rise of alternative dispute resolution. Alternative dispute 
resolution is a significant development which  provides an accessible and viable alternative to the 
formal judicial system. It can be a flexible form of dispute resolution which can positively deal in its 
processes with emotional issues at the very heart of such disputes and progress to a voluntarily agreed 
solution. Some such as Nils Chrisitie provocatively argue that conflicts such as those that occur in 
voluntary associations should not be stolen by professionals and the State, but resolved by offenders 
and victims in the context of their immediate community with a lay tribunal.22  
 
The question arises as to why the internal structures of private associations do not cope positively with 
resolving conflict? Can improved provisions within the constitutions of voluntary associations provide 
 
19 D O’Connor, “Actions Against Voluntary Associations And The Legal System”, Monash University Law Review, 
Vol. 4, 1977, p 87; S Sievers & B Baxt, “The Rights of Members of  an Unincorporated Association or a Victorian 
Incorporated Association to Challenge Decisions of Management - A Continuing Defect in the Law”, Company and 
Securities Law Journal, February, 1984, p 3; R. Miller, “The Constitutional Law of the ‘Security State’”, 1958, vol 10, 
Stanford Law Review, 620. 
20 McKinnon v Grogan [1974] 1 NSWLR 295 at 298. 
21 D O’Connor, “Actions Against Voluntary Associations And The Legal System”, Monash University Law Review, 
Vol. 4, 1977, p 87 at 112. 
22 N Christie, “Conflicts as Property”, The British Journal of Criminology, Vol. 17, No. 1, 1977, p 1. 
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a dispute resolution mechanism which will adequately resolve disputes to the satisfaction of the parties 
and benefit of the association as a whole? This paper seeks to answer these questions through an 
examination of external non-judicial dispute resolution and internal dispute resolution for member 
disputes in nonprofit voluntary associations. Materials were gathered through interviews conducted 
with Community Justice Centre and Alternative Dispute Resolution officers in Queensland, New South 
Wales and Victoria and Government Department officers in Queensland, New South Wales and 
Victoria who administer association incorporation legislation.  
 
After briefly examining the basis of the common law approach to such internal disputes, this paper 
chronicles the evolving facilitation of such matters by statute laws and gauges its success. The themes 
that emerge from this review are that reform of internal domestic dispute resolution mechanisms  within 
the voluntary organisation combined with external conciliation and mediation23 hold greater promise 
for facilitating orderly dispute resolution, than does improved access to the formal adversarial judicial 
system. 
 
In keeping with this trend, the ancient office of the visitor is examined to assess whether it can be 
adapted to play a part in the resolution of disputes, especially if alternative dispute resolution processes 
were involved. The office of the visitor is traced by Blackstone to ancient ecclesiastical law.24 A visitor 
to an ecclesiastical or eleemosynary corporation25 was appointed by the founder to inquire into any 
irregularities of the organisation and had exclusive jurisdiction arising from the interpretation, 
application and observance of the regulations of the organisation. Functioning as a private judge to a 
private organisation, the visitor has wide powers to decide on domestic matters which are largely 
unreviewable by the courts. In modern times, especially in Australian and English Universities and 
religious bodies the office has survived. 
 
Common Law’s Role for Courts in Internal Disputes 
 
The English common law reflects the reluctance of judges to venture into entertaining internal or 
domestic disputes of voluntary nonprofit associations. Fletcher notes that a private voluntary 
 
23 Definitions for alternative dispute resolution terms are taken from National Alternative Dispute Resolution 
Advisory Council, Alternative Dispute Resolution Definitions, Canberra, March 1997. 
24 Blackstone, Commentaries on the Laws of England, Sharswood edition, Vol. 1, at 480. 
25 Ecclesiastical corporations as those established by the churches such parishes, religious orders and charitable 
religious organisations. Eleemosynary corporations are lay corporations, but distinguished from civil corporations. 
Eleemosynary corporations are formed for the perpetual distribution of the bounty of a founder to such organisations as 
hospitals, schools and universities. 
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association was perceived by the judiciary as a “state within a state”26 and that “freedom of association 
is central” to the judicial conception.27 This “state within a state” should devise its dispute resolution 
mechanisms for internal matters without external interference.28  Perhaps, this view can be seen as the 
corresponding “responsibility” which accompanies the freedom to associate. This gave considerable 
freedom to associations, but also meant that the courts refused to become involved with internal 
membership disputes unless some ground of jurisdiction could be relied upon to found the action. These 
initially were where the very constitutional existence of the “state within a state” was threatened and 
where the legally recognisable economic interests of a member founded in property interests, contract 
or tort were adversely affected.29 
 
The thrust of such decisions was adopted by the Australian High Court in Cameron v Hogan (1934) 51 
CLR 358. According to Australian law,  the courts will refuse to intervene in the affairs of private 
associations unless it can be demonstrated that a member’s proprietary rights are affected or that the 
rules were clearly intended to create legal relations between the members. Further, the courts are 
reluctant to intervene until it can be demonstrated that all dispute resolution mechanisms in the 
association have been exhausted, unless this is unjust or the remedy offered is manifestly inadequate.30 
 
Although Cameron v Hogan has not been expressly over-ruled by the High Court, the last thirty years 
have produced a number of cases which have effectively allowed courts to entertain disputes in a 
number of other circumstances.31 Where an association controls the right of persons to earn their 
livelihood such as in a professional sporting associations, profession, trade or trade union, the courts 
have justified intervention often on the grounds of ‘restraint of trade’.32 If the property of the 
association is being used ultra vires or illegally, some courts have also found cause to intervene.33 In 
other instances, courts have reverted to the basic common law doctrines of non-interference in the 
 
26 Fletcher, op cit at  56 
27 Id, at 57. 
28 Foss v Harbottle (1843) 2 Hare 461. 
29 Stevens v Keogh (1946) 72 CLR 1. 
30 Lee v Showman’s Guild of Great Britain [1952] 2 QB 329 at 343 and 347. 
31 For a summary of such cases refer to AS Sievers, Associations and Clubs Law in Australia and New Zealand, 
The Federation Press, Sydney, 1996, at 51ff; K.L. Fletcher, The Law Relating to Non-Profit Associations in Australia and 
New Zealand, The Law Book Company Limited, Sydney, 1986. 
32 For example, Buckley v Tutty (1971) 125 CLR 353; Adamson v West Perth Football Club Inc (1980) 27 ALR 
475; Nagle v Feilden [1966] 2 QB 633. 
33 Stevens v Keogh (1946) 72 CLR 1; Rendell-Short v Grier [1980] Qd. R. 100. 
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domestic affairs of nonprofit associations.34 
 
Whilst the common law can be seen to be slowly developing a more liberal attitude to resolving internal 
disputes where some tangible economic benefit or the very fidelity of the organisation is at stake, it 
does not recommend itself to many disputing parties. The cost of actions in the superior courts, the fear 
of an adverse award of damages and the uncertain  position about whether the parties have standing to 
be before the courts, all mitigate against parties seeking to use the courts to resolve their differences. 
An economist may say that if the parties judge that their rights are not worth the expense of legal 
proceedings, then they are indeed trivial and not worthy of coming before the courts.35 However, this 
economic analysis may itself encourage abuses of power by those in control of an organisation and its 
finances.  They may threaten costly association funded legal action, thereby forcing individuals without 
that capacity into grudging compromise or submission. This dynamic has been recognised in 
commercial derivative actions by shareholders as a serious issue for Corporations Law reform.36 More 
particularly in voluntary association disputes, adverse publicity consequent on open judicial 
proceedings  is also an important factor. The supporting public’s high expectations of the conduct of 
nonprofit organisations that seek their financial and voluntary support, can be seriously damaged by 
such publicity, resulting directly in a financial crisis for the whole organisation.37 This is another reason 
for the reluctance to resort to the public judicial system. 
 
In the medium term, it appears unlikely that the Courts will play a greater role in the resolution of 
internal disputes. Even if the floodgates of litigation have not opened for internal disputes in voluntary 
organisations, they have opened in many other areas leaving the courts faced with increasing pressure 
of litigation on one side and resource restrictions on the other.38 Practically, these pressures do not bode 
well for judicial resolution of internal disputes, except in the serious economic cases. A traditional 
Australian policy response when the common law is perceived to be lacking is to pass a remedying 
statute. There have been a number of statutory interventions in respect of voluntary association dispute 
resolution which bear examination. These have not only  been in respect of access to the formal judicial 
 
34 Baldwin v Everingham [1993] 1 Qd R 10; Re Maggacis [1994] 1 Qd R 59. 
35 H. B. Hansmann, “Reforming Nonprofit Corporation Law”, University of Pennsylvania Law Review, Vol 129, 
1981 , 497 at 609. 
36 Department of the Treasury, Corporate Law Economic Reform Program Commentary on Draft Provisions, 
AGPS, Canberra, 1998 at p.55. 
37 For example, the Super League and ARL football dispute, refer M.McGregor-Lowndes, “Nonprofit Corporations 
- Reflections on Australia’s largest Nonprofit Insolvency”, Australian Journal of Corporate Law, 1995, Vol 5, No 4, 417 at 
428. 
38 M H McHugh, “The Growth of Legislation and Litigation”, The Australian Law Journal, Vol. 69, 1995, 37 at 42. 
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system, but also alternative dispute resolution. In the next section, following an examination of  the 
trends in statutory facilitation of internal dispute resolution mechanisms, an assessment is made of the 
actual success of such strategies. 
 
Statutory Developments 
 
Some statutory developments have enabled nonprofit organisation and their members access to State 
facilities to resolve internal disputes. Developments have occurred in each of the statutes incorporating 
nonprofit organisations since 1980 with varying degrees of practical success.  Since 1995 statutory 
provisions have begun to encourage structures within nonprofit organisations to deal effectively with 
internal disputes, rather than extending external access rights to dispute resolution. This section tries to 
capture the broad policy trends across the various jurisdictions and associational legal forms to examine 
the success of these developments. 
For companies limited by guarantee, the vast majority of which are nonprofit associations, the  
Corporations Law has for some time provided a mechanism whereby the Courts may intervene in the 
internal affairs of the company to resolve internal disputes. This is not driven primarily by concerns 
about internal dispute resolution of  nonprofit companies, but is rather a byproduct of the enhanced 
judicial intervention for internal disputes in closely held commercial corporations.39 Nonprofit 
companies and their members have taken advantage of these provisions.40 The company’s constitution 
is a contract between the members and the company, between the members and between the officers 
and the company.41 A member can enforce compliance with the memorandum and articles and hence 
their rights42. However, it will not extend to matters which fall outside the strict contractual relationship 
of the corporate constitution,43 or the by-laws of the company.44  A member of a nonprofit company 
may also seek to resolve disputes by requesting the Court to grant a statutory injunction,45 make orders 
 
39 Statutory provisions such as section 246AA Corporations Law for dealing with oppression of minority 
shareholders is an example. 
40Some notable examples are, Wayde v NSW Rugby League Ltd (1985) 3 ACLC 799; NSW Medical Defence Union 
v Crawford (1993) 11 ACSR 406; McNab v Auburn Soccer Sports Club Ltd [1975] 1 NSWLR 54; Thorborn v All Nations 
Club (1975) 1 ACLR 127; ASC v Multiple Sclerosis Society of Tasmania (1993) 11 ACLC 461 and Ryan v South Sydney 
Junior Rugby League Club Ltd [1975] 2 NSWLR 660. 
41 Section 140 Corporations Law. 
42 For example, Hickman v Romney Marsh Sheep-Breeders’ Association [1915] 1 Ch 881. 
43 Andy Kala Pty Ltd v E J Doherty (Northcote) Pty Ltd 13 ACLC 1630. 
44 Wilcox v Kogarah Golf Club Ltd (1966) 14 ACLC 415. 
45 Section 1324, Corporations Law. 
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in relation to oppressive or unfair conduct46 or order the winding up of the company.47 Section 246AA 
of the Corporations Law widely defines the conduct which can be relieved and provides broad 
discretionary remedies which enable the court to craft a practical solution. Again, the legal costs of 
such actions are outside the comfort range of most members and the nonprofit companies themselves. 
The adverse publicity problem for a nonprofit organisation reliant on public contributions is also a 
factor. This has prevented the floodgates of litigation from being a real concern for the judicial system, 
but internal disputes still occur without positive resolution. 
 
Specific nonprofit entity legislation, such as statutes regulating incorporated associations and 
cooperatives, have been developing increasingly sophisticated and diverse statutory mechanisms for 
dispute resolution. The initial emphasis was on providing Corporations Law style facilitations such as 
making the constitution of the nonprofit entity an enforceable contract. Sievers and Baxt, who were 
influential in the initiation of the Victorian Associations Incorporation Act, wrote a timely article 
pointing out that the initial Victorian Associations Incorporation legislation failed to deal with the 
issues raised by the decision in Cameron v Hogan and that the “‘oversight’ would cause members of 
incorporated associations considerable anguish in the years to come.”48 Their legislative suggestions 
were to give the courts jurisdiction to hear such matters through creating a contractual right between the 
members and the association which could be enforced in the courts. Eventually, the Victorian Act was 
altered in line with their recommendations after a lead taken by Queensland in their initial Associations 
Incorporation Act.49 
 
Under section 41 of the initial Queensland Incorporated Associations Act 1981, an association’s  rules 
were to constitute a contract with the added requirement that the association was bound to abide by the 
rules of natural justice in adjudicating on the rights of its members, with review by the Supreme Court 
being available. New South Wales,50 South Australia,51 ACT52 and Victoria53 have all followed this 
 
46 Section 246AA Corporations Law. 
47 Section 461 Corporations Law. 
48 S. Sievers & B. Baxt, “The Rights of Members of an Unincorporated Association or a Victorian Incorporated 
Association to Challenge Decisions of Management - A Continuing Defect in the Law”, Company and Securities Law 
Journal, February, 1984, 3 at 3. 
49 Associations Incorporation Act 1981 (Vict) s 14A inserted by No. 1023655. 
50 Associations Incorporation Act 1984 s 11(2). 
51 Associations Incorporation Act 1985 s 23. 
52 Associations Incorporation Act 1991 s 48. 
53 Associations Incorporation Act 1981 s 14A(1). 
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lead in making the rules have contractual force. In the ACT and Victoria, the legislation has also 
permitted review of decisions by courts,54 with the ACT and South Australia requiring natural justice to 
be observed as well.55 Only in South Australia has a special Corporations Law style oppression remedy 
been provided together with a procedure for  winding up an association on the grounds of oppressive 
conduct.56 
 
Fears of abuse by association members of their right of access to the courts to solve internal disputes 
are a theme in all these statutory facilitations. Although the initial Queensland Act  required a 
management committee to consider a report by a qualified legal person on the prospects of success of 
any litigation,.57 the section was later repealed.58 It did not require the management committee to 
follow the advice and the section was not complied with in several cases that came before the courts.59 
Sievers and Baxt raised the issue of trivial cases appearing before the court, but believed that the ability 
to award costs in vexatious and trivial matters would be a sufficient discouragement.60  Their 
assessment appears to have been accurate.  It appears that it was an assumption of the policy makers 
that association members may abuse access to dispute resolution through the courts,61 but there is little 
evidence that this has occurred.  The Queensland experience where such provisions have been in force 
the longest is that the costs, complexity and publicity of a Supreme Court action deter all but a minute 
percentage of cases from the judicial process.62  
 
There are moves to ensure less expensive access to courts through empowering the Magistrates Court to 
deal with such matters, rather than the superior courts. In South Australia, the Law Society is presently 
formulating a proposal to deal with the internal disputes of nonprofit associations through its Justice 
 
54 Associations Incorporation Act 1991 (ACT) ss 49, 53; Associations Incorporation Act 1981 (Vict) s 14A (2)-(4). 
55Associations Incorporation Act 1991 (ACT) s 50; Associations Incorporation Act 1985 (SA), s 40. 
56 Associations Incorporation Act 1985 s 61. 
57 Associations Incorporation Act 1981 s 13. 
58 Associations Incorporation Amendment Act 1995. 
59 For example, Central Queensland Speleological Society Incorporated v Central Queensland Cement Pty Ltd 
(No.1) 1989 2 Qd. R. 512; Southside Action Group against the Proposed Dump at Rochedale v Brisbane City Council & 
Anor, Unreported, 91/01/0199 SC 14/2/91 Horton Q.C. Senior Master; Tamborine Mountain Progress Association Inc v 
Beaudesert Shire Council & Ors, Unreported, Court of Appeal, [93.172], Fitzgerald, P., Pincus, JA., Dowsett, J. 
60 Baxt & Sievers, op cit, at 12. 
61 Chafee, op cit at 1021; Note, “Judicial Control of Actions of Private Associations”, 1963 Harvard Law Review, 
963 at 1080; A C Holden, “Judicial Control of Voluntary Associations”, New Zealand Universities Law Review, Vol. 4, p 
343 at p 346; Deirdre O’Connor, op cit at 88. 
62 A search of the supreme court register reveals five such actions proceeded to judgment between 1985 and 1997. 
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Access Committee.63 The thrusts of the Committee’s recommendations are that the Supreme Court is 
not the appropriate jurisdiction in most instances for resolution of disputes because of the costs of 
access. Already, the Victorian Associations Incorporation Act has been amended to permit the 
Magistrates Court to decide such matters.64 To affect a resolution of the dispute, the Magistrate’s Court 
would be able to use its mediation powers as well as its formal judicial powers. An innovative 
suggestion in the South Australian proposal is to permit the association itself to bring an application to 
deal with a difficult member or matter where the issues cannot be satisfactorily resolved through the 
normal rules and procedures of the association. This is similar to the ability of a charitable trustee to 
approach the court for a ruling on a matter such as the construction of a trust deed and to obtain 
protection from liability by following the court order.65 A similar proposition was discussed at a policy 
level in Queensland by officers of the Office of Consumer Affairs, but was discarded because it may 
have increased the case load of the Magistrates Courts. 
 
As indicated in the introduction to this section of the paper, statutes have also sought to encourage 
internal and external alternative dispute resolution processes, rather than access to the formal court 
proceedings. A mediation section was included in the Queensland Model Rules of a Nonprofit 
Cooperative under the Cooperatives Act 1997 .66 The parties to the dispute are required to meet and 
discuss the grievance within 14 days of a notice of the dispute. Where the dispute is not settled, a 
further meeting with a mutually agreed referee who can conciliate and mediate is to be held. If the 
grievance is still not settled, the matter must be forwarded to the Department of Justice’s Dispute 
Resolution Centre for mediation. A similar approach is taken in New South Wales with incorporated 
associations where the rules of an association contain a mechanism for the resolution of disputes 
between members and between members and the incorporated Association.67 The model rules specify 
that such disputes are referred to a Community Justice Centre for mediation in accordance with the 
Community Justice Centres Act 1983.68  
 
A review of the statutory responses to the perceived common law failings reveals an interesting pattern 
of development. First, there is a focus on facilitating dispute resolution by opening access to the 
 
63 “Disputes in Clubs and Associations”, The Law Society of South Australia Bulletin, February, 1998,  19. 
64 Associations Incorporation (Amendment Act) Act 1997, s 10 amending s 14A. 
65 For example, Trusts Act 1973 (Qld) s 96. 
66 Rule 11 of the Model Rules of a Nonprofit Cooperative. 
67 Associations Incorporation Act 1984, section 5A. 
68 Associations Incorporation Act 1984, Schedule 1, Rule 9A. 
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Supreme Court with a formal adversarial proceedings through conceiving a member’s relationship 
within the association as contractual. This was followed by encouraging the resolution of disputes 
through community-based mediation facilitated by the newly created Community Justice 
establishments or Magistrates Courts with alternative dispute resolution processes. The latest strategy 
has been to encourage nonprofit associations to use  internal mediation processes. By returning to the 
common law position which requires associations to take responsibility for their own internal 
governance, a full circle has been completed. 
 
Future statutory reforms may well focus on developing and encouraging associations’ internal 
structures to deal with disputes more effectively. There are distinct public policy advantages in this 
strategy of  distancing disputes from the formal dispute resolution structures of the state, the most 
notable being the reduction of consumption of scarce State resources and a shift of the costs and 
responsibilities back to the private parties. It may well be argued that this is the best forum for their 
resolution, provided that the appropriate structures, processes and skills to deal with such matters are in 
place. 
 
Experiences of Non-judicial Intervention 
 
The previous sections of the paper have examined the ability of the courts applying common law and 
statute law to offer a forum for internal dispute resolution to voluntary associations. In the last section 
on statutory developments, it was noted that there is a policy trend towards non-judicial forums. 
Because of the cost and publicity barriers faced for resolution of such disputes in the formal court 
system, these alternatives are being used more frequently than the formal judicial system. This section 
examines the range of external, but non-judicial intervention strategies commonly used and their 
effectiveness. These strategies are to seek assistance from the departmental officers administering 
nonprofit incorporation legislation and alternative dispute resolution organisations. 
 
Parties frequently turn to departmental officers administering incorporation acts. Departmental officers 
report constant requests by association members seeking their assistance in internal disputes. They 
generally have no power to act in such a capacity. The New South Wales Law Reform Commission 
Report on the introduction of  incorporated associations legislation suggested that the Registrar be 
empowered to hear and determine internal association disputes.69 After receiving evidence from the 
Registrar of Cooperatives that, from his experience, this would impose a considerable burden, the 
Commission’s recommendation was never taken up in the final form of the legislation. The Australian 
 
69 NSW Law Reform Commission, Report on Incorporated Associations, LRC 30, 1982 at p.26. 
 
 
 
Program on Nonprofit Corporations  QUT 
14 
                                                          
and Securities Investment Commission officers while having sufficient powers to investigate such 
matters involving companies limited by guarantee are reluctant to accord such disputes a high priority 
given the broad charter of their responsibilities for fidelity of the commercial corporate law regime and 
finite resources. 
 
Association departmental officers are constrained in their response not only by a lack of power, but also 
by a lack of resources. As will be seen by the experience of community dispute resolution officers, 
considerable time and resources can be consumed in complex association disputes. While officers will 
act directly in matters of financial abuse or pass the matter to the appropriate authorities, other 
strategies are used to cope with requests for assistance. For example, members are informed that the 
agency cannot intervene and other avenues of redress are recommended. These might be reference to 
the courts or to a community justice mediation service. In Queensland, a brochure outlining the services 
of the Department of Justice’s Dispute Resolution Department is mailed annually to all incorporated 
associations. The Queensland officers also receive a regular stream of material from Parliamentarians 
who have been approached by constituents to assist in a voluntary association internal dispute. Again, 
this consumes scarce resources to deal with promptly and appropriately. As indicated in the 
introduction to this paper, officers found dealing with members of the public who were involved in 
internal disputes to be one of the more challenging aspects of their jobs. Generally, the public have an 
expectation that the State will act on their behalf to redress injustices within their association through 
the exercise of a policing function. However, many disputes have gone beyond the need for a decision 
on the interpretation of a disputed rule of procedure, with parties focussing on vindication of their 
crusade and victory over evil. Departmental officers under their present constraints cannot successfully 
fulfil the expectations of the warring factions. 
 
Because of the legislative initiatives described above, alternative dispute resolution facilities in New 
South Wales and Victoria have increasing caseloads from internal disputes in incorporated associations. 
Some organisations, such as the New South Wales Community Justice Centres are developing 
sophisticated protocols to deal with such internal disputes of voluntary associations. They  require 
substantial resources.  Increased attention is given to preliminary intake procedures in order to come to 
grips with the various constituents, clarification of the issues and available options. By contrast, the 
Queensland Dispute Resolution Centres Council reports few contacts with associations having internal 
disputes where the legislation does not encourage alternative dispute resolution.70 This is still 
surprising given that the Office of Consumer Affairs posts brochures detailing such services to 
 
70 The Annual Report 1995-96 of the Queensland Alternative Dispute Resolution Branch does not classify dispute 
types in terms of  “membership disputes in voluntary associations” and  officers report that they deal with only one or two a 
year. 
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Alternative dispute resolution is usually a voluntary process. Many disputes do not proceed very far 
because of the problems stemming from the difficulty of obtaining agreement to mediation from 
multiple stakeholders. If a party will not agree to participation or withdraws, then the process usually 
comes to a halt. This can be particularly frustrating for the parties concerned who, by this time, have 
exhausted most other positive ways of resolving the dispute. 
 
The disputes are usually characterised by Dispute Resolution Centre officers as intensely personal, 
longstanding and involving mistrust of  the association’s office bearers and a chronic breakdown in 
communication. Many agreed solutions involve a meeting of all the association’s members chaired by 
an independent person to facilitate a resolution of the identified issues. Finding an acceptable 
independent person to chair meetings was often a difficult task. Mediators were at times reluctant to be 
the independent chair because they felt that they did not have the appropriate legal skills and were 
concerned about their legal liability when acting in such a position. On the other hand, they were 
logical choices to fulfil such a function, as the mediators had the trust of all parties and were aware of 
the background to the dispute. Officers responsible for the administration of the Associations Acts 
reported that some mediated settlements of internal disputes contravened the law in their 
implementation or were impossible in law to implement. Finding a person other than the mediator who 
was perceived as independent, but with the knowledge of the particular issues and the appropriate law, 
was a difficult task. 
 
One apparently successful model offering a possible solution to these problems of suitable independent 
 mediators is the National Sports Dispute Centre established in 1997 by the Australian and New 
Zealand Sports Law Association, the Australian Olympic Committee, the Australian Sports 
Commission and the Confederation of Australian Sport. The Centre has a charter to provide wide 
ranging dispute resolution services to Australian sport through arbitration, mediation, and a tribunal 
service. It provides a register of persons with suitable skills and background knowledge to act as 
mediators, facilitators or to be  members of disciplinary tribunals. Specialised training, debriefing and  
support is available for persons on the register who all have a good knowledge of sport and sporting 
organisations. In addition, the centre acts as the Oceania Region register for the Court of Arbitration for 
Sport which was established in 1983 by the International Olympic Committee to deal with sport related 
disputes. Sporting organisations are taking advantage of such service to provide external expertise for 
settling internal disputes with greater speed and confidentiality, but less cost compared to the judicial 
system. 
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The issues’ identification process was seen as a crucial part of the alternative dispute resolution process 
in such matters. It is common for a “proxy issue” such as a breach of meeting procedure or the 
association’s rules to be used to advance the dispute which really concerns other deeper issues such as 
philosophical clashes requiring resolution. A complaint is made in such a way as to cause offence or the 
response causes offence. McEwen and Milburn describe this pattern of behaviour as a “metadispute”  
where the original grievance proceeds along a course which develops into “a dispute about the 
dispute”or “the other’s behaviour in the dispute”.71  
 
Often lawyers aided the focus upon technical challenges to procedural matters, thereby causing the 
underlying issues which required other than purely legal solutions to be ignored. Once the presenting 
technical matter is resolved, the underlying issue will continue to exist and parties may find successive 
technical proxies to resurrect dysfunctional behaviour within the association. Some of the most divisive 
internal disputes had a long history of festering tensions which diverted the association from its 
objectives and made any resolution difficult until the parties addressed the underlying causes. 
Mediation offers the parties the ability to recognise and confront these underlying tensions, to rebuild 
trust and develop new strategies for dealing with such issues in the future at an earlier stage.  
 
When lawyers become involved with a view to litigation on the behalf of their clients,  matters tend to 
be slowed down and it is more difficult to build the trust necessary between the parties to work towards 
a resolution. An example is the common ploy of issuing defamation writs, many of which are not 
intended to be pursued and which have the immediate effect of stifling debate and open 
communications between the parties. Lawyers and others using alternative dispute resolution 
techniques are better able to encourage the parties to settle, rather than to exacerbate the dispute. 
 
Alternative dispute resolution appears to be offering a valuable service to members of nonprofit 
organisations to deal with internal disputes. It provides a relatively cheap, assessable and appropriate 
mechanism for facilitating the resolution of internal disputes in voluntary organisations. A common 
objective of those working in such areas was to impart skills to parties in order to maintain good 
relations and communications in the future. Responsibility for the resolution of the dispute is brought 
back to the parties within the association who must organise their internal governance on an acceptable 
and sustainable basis. Dispute resolution techniques and skills in the context of associations are still 
developing, but it appears to offer some real benefits for those that choose to avail themselves of it. The 
alternative dispute resolution processes generally suffer from being unable to ensure that parties will 
 
71 McEwen and Milburn, op. cit. at p.28. 
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voluntarily use the process, some issues of ensuring that the agreed solution will be legally acceptable 
and legal liability concerns regarding provision of an independent chair for general association 
meetings to further dispute resolution. 
 
The Visitor 
 
An internal dispute resolution mechanism for voluntary associations that has been overlooked in the 
strategies adopted by governments and most contemporary organisations to assist in the resolution of 
internal disputes is the office of the visitor.  It is intended to review the salient legal attributes of the 
office of the visitor and then examine whether it can have any place in the contemporary life of an 
association. The office of the visitor has its roots in canon law dating to the Code of Justinan in 530.72 
Ordinaries (bishops) were authorised to visit church institutions for the correction of the life and 
conduct of the members and the adjudication of disputes between them.73 During the 16th and 17th 
centuries, civil charitable bodies established by founders also began to appoint visitors. It became 
common for hospitals, schools and universities to have lay visitors whose role was to supervise  the 
internal life of the organisation. The founder controlled the office of the visitor as a property right 
which was capable of being passed on to their heirs and on default to the Crown.74 A founder could 
delegate the power of the visitation to another.75 The rationale was that the founder by giving his 
property to the organisation for certain purposes, thereby acquired a right to supervise its 
administration. 
No special words are necessary for the appointment of a visitor and it may even be established by 
implication.76  Creation of the office of the visitor in modern associations is usually found in the 
constitution of the organisation.77 The functions of a visitor may be general or specific. If  there is a 
general appointment, the visitor has both a general power of visitation and a jurisdiction to settle 
internal disputes between members. General visitation permits  visitors to physically inspect the 
organisation of their own accord. It is rarely used today, although visitorial inactivity may be addressed 
 
72 R Pound, “Visitorial Jurisdiction over Corporations In Equity”, Harvard Law Review, Vol. 49, No. 3, 1936, p 369 
and Philips v Bury (1649) 1 Ld. Raym 5 at 7. 
73 P Smith “Points of Law and Practice concerning Ecclesiastical Visitations”, (1990-1992) 2 Ecclesiastical Law 
Journal 189. 
74 Eden v Foster (1725) 2 P. Wms. 325. 
75 A-G v Talbot (1748) 1 Ves. Sen. 78. 
76 A-G v Talbot (1748) 1 Ves. Sen. 78. 
77 For example, Anglican Church of Australia - Diocese of Brisbane, Church Institutions Canon, 1990.ChI/1, clause 
5 and the Uniting Church in Australia Regulations, Institutions, clause 3.5.44 (d)(ii). 
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by a writ of mandamus.78 The contemporary role of a visitor is at all times to hear and adjudicate upon 
grievances. There is quite a degree of flexibility permitted within this framework. Special visitors can 
be appointed for specific tasks or the tasks of a visitor might be divided among a number of special 
visitors subject to the control of a superior visitor who has power to remove them.79 In practical terms, 
a general sporting club consisting of a number of different sporting activities could appoint a 
supervising visitor and a number of special visitors to deal with each particular sport or an association 
with diverse geographic memberships could appoint a visitor for each member
 
In the larger Australian religious organisations, the office of the visitor is used mainly for the officials 
of the Church to intervene in internal disputes in their institutions such as university colleges, hospitals, 
schools and welfare agencies. The visitor is usually a bishop, moderator or their appointee. Although 
the office is not frequently used, it is a procedure which can be used effectively to break a deadlock in 
an organisation or to bring a festering dispute to a head and is a common part of the constitutions of 
such organisations. Circumstances cause variations in the style of the visitation, but informal dispute 
resolution procedures are normally used. Usually, the Church leader attends the particular council or 
organisation and attempts to identify the issues and clarify options for resolving the issues. Visitors are 
also active in Australian universities where the office may be enshrined in its founding documents. In 
many cases, the Governor of the State, who rarely visits the institution except on ceremonial occasions, 
is the visitor. When a dispute is brought before the visitor, the Governor usually appoints a judge or 
senior legal counsel to deal with the matter.80 
 
The jurisdiction of a visitor is over the internal governance of the organisation and cannot extend to 
external parties or the laws of the land which are the proper province of the formal courts. It was 
described in Thomson v University of London as: 
“whatever relates to the internal arrangements and dealings with regard to the government and 
management of the house, of the domus, of the institution.”81 
 
Accordingly, the visitor’s jurisdiction does not extend a breach of trust which is reserved for the 
 
78 The Brougham Commission made this observation, H. Picarda, The Law and Practice Relating to Charities, 2nd 
ed, Butterworths, London, 1977 at p 432. 
79 Att. Gen. v Middleton (1751) 2 Ves Sen 327 at 329. 
80 R J Sadler, “The University Visitor in Australia: Murdoch University v Bloom”, Monash University Law Review, 
Case Notes, Vol. 7, 1980, p 59. 
81 (1864) 33 LJ Ch 625 at 634. 
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courts.82  Visitor who act outside their jurisdiction can be restrained by the courts.83 The courts may 
also intervene in cases of fraud or bias, with a visitor being unable to visit themselves.84  Since a 
visitor’s jurisdiction is exclusive, the formal courts may not entertain action which falls within a 
visitor’s jurisdiction, nor is a visitor’s decision appealable to the civil courts.85 
 
The interpretation of the organisation’s constitution as it affects the life of the organisation is squarely 
within the visitor’s jurisdiction. For example, it is common to find that the governing body of an 
association is able to settle any matter involving the interpretation of the organisation’s constitution 
where the constitution is silent or ambiguous. However,  if the organisation appointed a visitor, it would 
be appropriate to give this power to a visitor.86 Where a matter merely involves such interpretative 
issues, the visitor’s function is not usually controversial. 
 
On application of members of the association, the visitor also has power to hear disputes that concern 
the internal governance and management of the organisation. 87 The review of the exercise of an 
officer’s administrative discretions by visitors88  seeks only to ensure that the discretion has been 
exercised without bias, fraud or inappropriate motives.89 The exercise of this function, particularly in 
English and Australian Universities has lead to numerous cases concerning the limits of a visitor’s 
jurisdiction in such matters.90 Breaches of what would normally be regarded as employment contracts 
were barred from the ordinary courts as they were characterised as relying upon status as a member of 
the “domus”, rather than in the law of contract. Complex litigation has also occurred in the exercise of a 
visitor’s jurisdiction where a person has a grievance concerning the non-admission as a member of the 
organisation,91  an employee who complains about a breach of natural justice concerning tenure 
 
82 H Picarda, op cit, at 529. 
83 Picarda, op cit at 536-539. 
84 R v Bishop of Chester (1728) 5 Stra 797; R v Dean of Rochester (1851) 17 QB 1. 
85 Thomas v University of Bradford [1987] AC 795. 
86 For example, the model rules for the Associations Incorporation Act 1981 (Qld) clause  15 (1) (b). 
87 Patel v University of Bradford Senate [1978] 1 WLR 1488. 
88 Murdoch University v Bloom and Kyle [1980] WAR 193. 
89 Sadler, op cit at 63. 
90 R J Sadler, op cit at 59; T G Matthews, “The Office of the University Visitor”, University of Queensland Law 
Journal, Vol 10, No.2, 152; GHL Fridman, “Judicial Intervention Into University Affairs”, (1973) Chitty’s Law Journal 181; 
J W Bridge, “Keeping the Peace in the Universities: The Role of the Visitor”, (1970) 86 Law Quarterly Review, 531; W 
Ricquer, “The University Visitor”, (1977-78) The Dalhousie Law Journal, Vol. 4, 647. 
91Thomas v University of Bradford [1987] AC 795 at 815-816. 
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decision,92 a student examination appeal93 and an abuse of management which falls short of a breach of 
trust.94  Whether a visitor has jurisdiction is such matters can depend on whether an applicant is seeking 
to enforce their rights under the domestic law of the organisation or under the law of the land, for 
example, contract law or some applicable external statute.95 In England,  the Education Reform Act 
1988 statutorily removed this part of a visitor’s jurisdiction in respect of a university employees 
appointment, dismissal or discipline. Likewise in Australia, the provisions for visitors to Universities 
are being discarded as University statutes are reformed.96 
 
The Possible Role of the Visitor in Facilitation of Internal Disputes 
 
It is interesting to ponder whether the ancient office of the visitor could serve as a possible addition to 
the available internal procedures of nonprofit organisations. The office of the visitor is simply provision 
for a private judge for “a state within a state”. Such an office is consistent with the common law policy 
bias towards internal disputes being dealt with internally and also with the more recent public policy 
trend towards alternative dispute resolution procedures being adopted constitutionally.  
 
The cost associated with the office of a visitor is likely to be less than that associated with formal 
judicial proceedings. Many associations would be able to appoint suitably qualified persons who would 
donate their time in sympathy with the voluntary nature of such associations. Even if such positions 
were remunerated, the costs are still likely to be less than judicial proceedings. There would in most 
cases be savings through local expert knowledge being brought to bear on the issues and intervention 
occurring at an earlier point of the dispute, before complications of  subsidiary issues and disputes 
about disputes occur. Adverse publicity could also be dealt with more effectively than in the public law 
courts, again enabling disputes to be dealt with at an early stage and without potential damage to an 
organisation’s public fundraising and reputation. 
 
The office of the visitor would be created in the organisation’s rules or constitution with appropriate 
jurisdiction and powers. As has already been noted above, the appointment and powers of a visitor 
permit flexibility for special and multiple visitors. In order  to maximise their potential to satisfactorily 
 
92 Murdoch University v Bloom and Kyle [1980] WAR 193. 
93 Bayley-Jones v University of Newcastle (1990) 22 NSWLR 424. 
94 Att. Gen. v Magadalen College, Oxford (1847) 10 Beav 402. 
95 R.J. Sadler, op cit, at 62. 
96 For example, in Queensland all its University statutes were completely reformed in 1997-8 and the office of the 
visitor removed. 
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assist in the resolution of an internal dispute, the attributes of a visitor need to be carefully considered. 
One of the issues identified earlier in the paper was that minority members were dissatisfied with the 
governing body either having, or being perceived to have  control over the dispute resolution procedure 
and craved some independence of decision making in the process. Actual and perceived independence 
for a visitor would appear in most instances to be an important quality, but this does not suggest that the 
rigorous standards of judicial independence are necessary. Professor Boulle notes that there is an 
important difference between judicial bodies that require both “neutrality and impartiality” and the 
requirements for a satisfactory mediation. Neutrality equates to disinterest and impartiality implies 
fairness .97 It is the “impartiality” that is the important missing ingredient when governing bodies of 
organisations are left to decide such matters. A visitor whom all are likely to respect for fairness, such 
as an elder statesman of the organisation, national president or some other related party may be 
appropriate. This person would be interested in the positive resolution of the dispute through previous 
experience of the association. It may also be appropriate for parties to agree on a visitor  in whom they 
both have confidence and a mechanism could provide for this in the rules of the association. 
 
The visitor may also facilitate successful internal dispute resolution if they are able to be introduced at 
the beginning of a dispute before diametrically opposing attitudes or metadisputes involving a dispute 
about the conduct of the dispute itself arise. This requires a constitutional trigger for a visitor to be 
readily available. If the intervention is made too difficult, then proxy issues will continue to be raised 
entrenching the dispute as presently occurs, making facilitation of the ultimate resolution by the visitor 
more difficult at a later stage. Where there may be a concern that the visitor’s jurisdiction can be 
triggered too easily,  individual members may be able to frustrate committees and cause disruption over 
trivial matters. However,  visitors could use  their decisions to discourage such behaviour.  
Another issue with alternative dispute resolution centres was the inability to force parties into a process 
for dispute resolution. Increasingly, courts and the police are able to compel persons to attempt some 
form of alternative dispute resolution. Research indicates that, once parties are in a mediation process, 
even those compelled “generally find the process fair and satisfying, and would recommend it to 
others.”98 Through its constitution, the association is in a position to compel parties to submit the 
dispute to a visitor who may employ alternative dispute resolution techniques where appropriate. The 
embedding of the alternative dispute resolution facilitator in the form of a visitor within the association 
may solve some of the non-engagement problems suffered by an external Community Justice Centre 
with no rights to force  compulsory participation. 
 
97 L. Boulle, Mediation: Principles, Process, Practice, Butterworths, Sydney, 1996 at 19. 
98 McEwen & Milburn, op cit 23. 
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A visitor’s success is likely to be dependent upon the procedures adopted.  The alternative dispute 
resolution techniques have been shown to contribute positively in dealing with the emotional issues 
underlying members’ grievances. Such techniques encourage ownership of the agreed solution and 
adoption of more positive processes to resolve conflicts in the future which is important in close 
associational life. In some instances, the visitor will be performing purely legal functions of interpreting 
constitutional provisions or of conducting a disciplinary appeal where substantial adherence to natural 
justice would be essential. Ideally, a visitor should have the freedom to negotiate with the parties the 
most beneficial process for positively resolving the disagreement, be it a formal legalistic proceeding or 
a facilitated mediation. 
 
Finding suitable persons who would be willing and capable of acting as visitors may be difficult given 
the vast numbers of associations that exist. The training and certification of appropriate visitors could 
be  facilitated by those with an interest in alternative dispute resolution such as the many Dispute 
Resolution Centres that have been established and specialist groups such as the National Sports Dispute 
Centre, Law Societies and Bar Associations. As the office is unfamiliar to many in associational life 
outside major religious organisations,  associations may be reluctant to embrace it. A strategy to 
overcome this may be to include a visitor provision in model rules for incorporated associations. 
 
The finality of the visitor’s decision, the extent of their  jurisdiction and exclusivity of jurisdiction  
should also be taken into account. Being unable to appeal the decision of a visitor to the civil courts 
appears to be a curtailment of the rights of an association member only recently accorded to many 
incorporated association members. It must be remembered that, at common law, there were no rights to 
such appeal except in some special circumstances.  Rights have been extended to members by virtue of 
the various nonprofit incorporation statutes making the rules have contractual force and vesting 
jurisdiction in the formal courts. Recourse to the courts has not been practically used for various 
reasons which have already been canvassed above.  Perhaps the legislation could be altered by ensuring 
that such provisions did not apply to associations creating a visitorial office and providing for an appeal 
from the decision of a visitor to a general meeting of the members of the association.  
 
As the litigation within universities about a visitor’s jurisdiction has shown, there is a deal of doubt 
where the line between the domus and the external legal world lies.99 On public policy grounds, it is 
preferable for matters of employment to be dealt with in the civil courts and the constitutional enabling 
of a visitor may well specifically exclude such matters from their jurisdiction. This would mean that 
 
99 Refer to text accompanying note 90. 
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disputes between the nonprofit board and the employed chief executive which are common in nonprofit 
organisations would be beyond the visitor’s competence. Other issues such as restraint of trade for 
those members earning their livelihood connected to membership, discrimination and human rights 
could also be specifically excluded from the visitor’s jurisdiction. 
 
 
Conclusion 
 
Voluntary associations are now recognised as performing an increasingly important role, both socially 
and economically in Australian society. The archetypical gentlemen’s club and their ilk which helped 
shape the basis of voluntary association law is now unrepresentative of the important social and 
economic interests at stake in the maintenance of good relations in such organisations. The judicial 
trend of  hearing internal disputes involving serious economic  interests of members is likely to 
continue to expand in the future, but it is unlikely that the courts with their serious “floodgates” 
pressures could be convinced to further open formal judicial recourse to all voluntary association 
members. Even so, the statutory reforms which have enabled a member to access the formal courts, 
have not been extensively used because of the costs of litigation and publicity. The recent statutory 
reforms enabling the lower courts to enter the field of internal dispute resolution has had little time to 
prove its worth. The combination of lower costs and familiarity of such courts with alternative dispute 
resolution processes for non-commercial matters may well prove to be a more appropriate avenue of 
redress for members. 
 
The recent trend towards nonprofit incorporation statutes encouraging members to seek resolution of 
internal disputes through alterative dispute resolution appears to be a more practical solution for many 
associations. Both cost and style of dispute resolution appear to be favourable elements in this strategy. 
There are difficulties in an unrelated external party seeking to obtain the consent of all the parties to 
submit to the resolution process and then having the association formally adopt the process once a 
solution has been agreed. 
 
Constructing a modern office of the visitor could well be the next step in the development of internal 
dispute resolution procedures. It fits with the basic policy of the common law in associations internally 
solving disputes concerning their own domestic issues. A visitor could adopt the techniques of 
alterative dispute resolution which can attend more functionally to the emotional issues commonly at 
the heart of internal disputes in voluntary associations, but which the formal law perceives as trivial 
matters. The common law provides a remarkably flexible legal framework for a visitor which is within 
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the control of the association in contrast to an inappropriate model imposed by statutory decree. It also 
forces associations to take responsibility for adopting a style of corporate life which positively handles 
conflict and power rather than relying upon the State to provide a means of dispute resolution which 
can be inappropriate and expensive. 
